
 
NOTICE OF MOTION AND MOTION OBJECTING TO EXEMPT PROPERTY 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In Re: Wendt, Todd D., Chapter 7 
  Bky Case No. 04-33329 
  
 Debtor. 

NOTICE OF HEARING AND MOTION 
OBJECTING TO EXEMPT PROPERTY 

  
 
TO: UNITED STATES TRUSTEE, THE DEBTOR, HIS ATTORNEY AND OTHER 
PARTIES IN INTEREST: 

1. Patti J. Sullivan, Trustee of the bankruptcy estate of the above-named Debtor 

moves the court for the relief requested below and gives notice of hearing. 

2. The Court will hold a hearing on this motion at 11:30 a.m. on August 31, 2004 in 

Courtroom No.228B, at the United States Court House, 316 N Robert St., St. Paul, Minnesota 

55101. 

3. Any response to this motion must be filed and delivered not later than 11:30 a.m. 

on August 26, 2004, which is three days before the time set for the hearing (excluding 

intermediate Saturdays, Sundays and legal holidays), or filed and served by mail not later than 

August 20, 2004, which is seven days before the time set for the hearing (excluding intermediate 

Saturdays, Sundays and legal holidays).  UNLESS A RESPONSE OPPOSING THE 

MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT 

A HEARING. 

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 

1334, Bankruptcy Rules 4003, 5005, 9013 and 9014, Local Rules 4003-1(a) and 9013-1 et seq.  

This proceeding is a core proceeding.  The petition commencing this Chapter 7 case was filed on 

June 4, 2004.  The case is now pending in this Court. 
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5. This motion arises under 11 U.S.C. §522 and Bankruptcy Rule 4003 and Local 

Rule 4003-1(a). This motion is filed under Fed. R. Bankr. P. 9014 and Local Rules 9001-1 to 

9006-1 and 9013-1 to 9013-5.  Movant requests relief with respect to Debtor’s claim for 

exemption. 

6. Attached hereto, as Exhibit “A” is a true and correct copy of Debtor’s Schedule C.  

Movant objects to the Debtor’s exemptions claimed in that schedule as follows, for the following 

reasons:  

ASSET:    403B through employer 

EXEMPTION: 11 U.S. C. §522(d)(10)(E) (On schedule C debtor also 
states “NOT part of the estate for information purposes 
only”) 

VALUE CLAIMED AS EXEMPT: $19,000.00 

I. The debtor’s 403b is property of the estate. 

 
The Debtor claims that the “403(b) through employer” is not property of the estate, 

apparently arguing that this asset is excluded from the estate pursuant to 11 U.S.C. §541(c)(2).  

11 U.S.C. §541(c)(2) provides the following exclusion from the otherwise broad definition of 

“property of the estate” contained in 541(a)(1) of the Code,  “A restriction on the transfer of a 

beneficial interest of the debtor in a trust that is enforceable under applicable non-bankruptcy law 

is enforceable in a case under this title.”  Patterson v. Shumate 504 U.S. 753 (1992).  

“…generally under 11 U.S.C. §541 the bankruptcy estate consists of all legal and equitable 

interest of the debtor at the time of the filing of the bankruptcy petition.   In re Swanson 873 F.2d 

1121, 1122 (8th Cir.1989). 

A recent split decision of the Bankruptcy Appellate Panel of the Sixth Circuit, In re 

Adams 302 B.R. 535 (B.A.P. 6th Cir. 2003) dealt with the issue of whether an ERISA qualified 

plan must be held in an express trust in order to be excluded from the estate under 11 U.S.C. 

§541(c)(2).  Therein the court said “the debtors bear the burden of demonstrating that all the 

requirements of § 541(c)(2) have been met before the property in question can be effectively 

excluded from the estate.” Adams 302 B.R. at 539 quoting In re Barnes, 264 B.R. 415, 420-21; 

Pineo v. Fulton, 240 B.R. 854, 861 (Bankr.W.D.Pa.1999).     

In the Adams case, the trustee objected to the debtors’ claim of exemption in their 403(b) 



 
NOTICE OF MOTION AND MOTION OBJECTING TO EXEMPT PROPERTY 

tax-sheltered annuity pension plans.  The Bankruptcy Court ruled that both of the pension plans 

were excluded from property of the estate.  The Bankruptcy Appellate Panel for the Sixth Circuit 

reversed and remanded the case for further proceedings based on a finding that the pension plans 

should be included as property of the estate.  In that case, the Bankruptcy Appellate Panel found 

the principal issue to be whether the bankruptcy court erred when it concluded that the Debtors’ 

403(b) annuity plans constitute trusts within the meaning of 11 U.S.C. §541(c)(2).  Adams 302 

B.R. at 538.  In Adams, the debtors each had an interest in a separate retirement plan, both of 

which were qualified under 26 U.S.C. 403(b) as tax-sheltered annuity pension plans.  Both plans 

contained anti-alienation clauses that prevented the debtors from reaching the assets of their 

pension funds until they are 59 ½ years of age, with certain hardship exceptions.   The Sixth 

Circuit Bankruptcy Appellate Panel found that the court mistakenly thought that the only criteria 

for excluding the assets of the pension plan from the estate under 541(c)(2) was whether the plan 

in question was ERISA qualified.   An inquiry under §541(c)(2) normally has three parts:  First, 

does the debtor have a beneficial interest in a trust?  Second, is there a restriction on the transfer 

of that interest?  Third, is the restriction enforceable under non-bankruptcy law?  Taunt v. Genr’l 

Retirement Sys. (In re Wilcox), 233 F.3d 899, 904 (6th Cir. 2000); See Adams 302 B.R. at 539.     

The Adams majority Bankruptcy Appellate Panel reversed the lower court on grounds, 

first, that §541(c)(2) requires that the property to be excluded be held in a trust and, second, that 

the debtors had not met their burden of demonstrating that their annuity plans were trusts. Adams 

302 B.R. at 539.  The Adams court expressed serious doubt as to whether the husband’s 

employer could be a trustee.  Nowhere in the plan or certificate of participation was the employer 

called a trustee.  After the first payment was made on behalf of an employee, equitable issued an 

annuity, and all further dealings of any substance were between equitable and the employee.  In 

fact, the court said the employer was little more that a conduit.  Adams 302 B.R. at 544.  Thus 

the plan could be viewed as operating primarily under principles of agency, rather than those of a 

trust.  The purchase of the annuity ordinarily creates the relationship of debtor/creditor, not 

trustee/beneficiary.  Adams 302 B.R. at 539 citing Hughes v. Sun Life Assur. Co. 159 F2d 110, 

113 (7th Cir. 1946).  Demonstration of a trust goes beyond its ERISA qualification, just because 

an annuity is ERISA qualified does not mean that it is a trust.   Adams 302 B.R. at 541.  The 

Adams court referred to Section 26 U.S.C. 403(b), which provides in pertinent part as follows:   

 
If an annuity contract is purchased…. then contributions and other additions by 
such employer for such annuity contract shall be excluded from the gross income 
of the employee for the taxable year…the amount actually distributed to any 
distributee under such contract shall be taxable to the distributee (in the year in 
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which so distributed), under section 72 (relating to annuities).  Adams 302 B.R. at 
541. 

  
The court noted that ERISA specifically exempts 403(b) annuity plans from ERISA trust 

requirements. The court explained that the exception to the trust requirement has to do with the 

tax statute that allowed employees of certain charitable organizations to defer income under a 

tax-sheltered Section 403(b), which was added by Congress in 1958 in order to restrict the 

amount of compensation deferrable under such annuity arrangements.  Section 403 (b) continued 

the deferral but provided a formula for limiting the amount deferred according to the employee’s 

compensation and length of service.  No trust was required or employed as part of these tax 

sheltered annuities. Adams 302 B.R. at 543.  The Sixth Circuit Bankruptcy Appellate Panel 

noted that the main entities which sell the annuity contracts are insurance companies, and since 

insurance companies are in the business of selling contracts, not acting as trustees, it was 

necessary for them to obtain an exception from ERISA’s general rule that plan assets be held in 

trusts.  Adams 302 B.R. at 543.  For these reasons, including no mention of trust or trustee in any 

of the documentation, and no evidence of any intention to create a trust, the Sixth Circuit held 

that the debtors have failed to carry their burdens of proof under 11 U.S.C. § 541(c)(2) in that 

they failed to show they were beneficiaries of trusts.  Adams 302 B.R. at 545. 

In Adams, the Dissent argued that 541(c) of the Bankruptcy Code and Section 1056(d)(1) 

of the ERISA (requiring pension plans to contain anti-alienation clauses) are in conflict and that 

ERISA should prevail.  The Sixth Circuit Bankruptcy Appellate Panel disagreed and found that 

both statutes could be applied without interfering with the other.  The Dissent went on to argue 

that policy reasons and the goals of ERISA require the court to expand the language of 541(c) 

beyond trusts.   The Adams court rejected this suggestion upon the reasoning that if Congress 

had intended such a result it could easily have expanded the language by adding a few words to 

541(c)(2), which was enacted some four years after ERISA became law.  The majority opinion 

concluded that any changes in the law should come in the form of a statutory amendment enacted 

by Congress, not by an interpretation from the courts.  Adams 302 B.R. at 545.   Two other 

courts have issued decisions, which support the holding of the Adams majority, that the asset 

must be a trust within the meaning of 11 U.S.C. § 541(c)(2), before it can be excluded from the 

bankruptcy estate pursuant to 541(c)(2).  See In re Quinn, 299 B.R. 450 (Bankr.W.D.Mich. 

2003) and In re Williams 290 B.R. 83 (Bankr.E.D.Pa. 2003).   

In the instant case, the Trustee has not been provided with complete 403B plan 

documentation, and therefore is unable to determine if it is a trust and if it contains the necessary 

reference to a trust or trustee as required by the decision set forth in In re Adams.  The debtor has 
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provided the Trustee with a quarterly statement for the time period March 31, 2004 through June 

30, 2004, reflecting that the contributions to the 403b were made on May 10th 2004.  It is not 

clear if the debtor or the employer made the actual contribution.   Attached hereto as Exhibit “B” 

is a copy of the Quarterly statement for the time period covering March 31, 2004 through June 

30, 2004 reflecting a closing balance of $18,796.37.  For the same reasoning as set forth in the 

Adams decision, the Debtor has failed to meet his burden of proof that the 403b is a “trust”.   

 

II.          The 403B is Not Exempt under 11 U.S.C. § 522(d)(10)(E). 

Even if the court here were to find that the “annuity” constitutes a trust, within the meaning of 

541(c)(2), it still fails, as the 403b is not derived from an employment relationship or a self-

employment endeavor; and (2) is not payable on account of illness, disability, death, age, or 

length of service.1 

Federal law permits debtors to exempt certain employee benefits.  The relevant statute 

provides that a debtor may exempt: 

The debtors right to receive a payment under a stock bonus, pension, profit sharing, 
annuity, or similar plan or contract on account of illness, disability, death, age, or length 
of service, to the extent reasonably necessary for the support of the debtor and any 
dependant of the debtor,  
 

11 U.S. C. § 522 (d)(10)(E).   To qualify for the Federal exemption, the annuity must be derived 

from an employment relationship or a self-employment endeavor.  In  re St. John, 221 B. R. 651 

(Bankr. D. Conn. 1998).  In addition, the Annuity must be payable on account of illness, 

disability, death, age, or length of service.  Id. 

 In this case, there is no evidence that the 403b is derived from an employment 

relationship or a self-employment endeavor.  Similarly, there is no evidence that the 403B is 

payable on account of illness, disability, death, age, or length of service.  As a result, the 403b 

                                                
1 The Trustee has requested (but has not yet received) documentation to establish that the 403b is derived from an 
employment relationship or a self-employment endeavor and is payable on account of illness, disability, death, age, 
or length of service.   
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does not qualify as exempt under 11U.S.C. § 522(d)(10)(E).  In the case of  In re St. John, the 

court denied an exemption claimed by a debtor  under 11U.S.C. § 522(d)(10)(E)  where the 

debtor purchased the annuity at age 69 with payments to begin immediately, because it was not 

established “on account of illness, disability, death, age or length of service”.   In the instant 

case, the Trustee has not received sufficient information to determine if the 403b is exempt under 

the applicable statute.   

III.  11 U.S.C. § 522 (g) precludes exemption of the 403b. 

It appears that the funds used to purchase the 403b were contributed on May 10, 2004 

and that the transfer may be avoidable by the Trustee pursuant to 11 U.S.C. § 548.  11 U.S. C. 

§522 (g) precludes the debtor from claiming any interest in the money transferred as exempt 

because the transfer was voluntary.  The Trustee does not have sufficient income to determine if 

the exemption claim of the debtor is appropriate. 

WHEREFORE, the Trustee requests that the Court determine the following: 

1. The 403b is property of the estate; and 

2. Deny the Debtor’s claimed exemption in the 403b arising under 11 U.S. C. 

§522 (d)(10)(E). 

Dated this 4th day of August, 2004. 

     ULVIN AND SULLIVAN ATTORNEYS, P.A. 

                                                                   BY /e/ Patti J. Sullivan  
 Patti J. Sullivan 
 Attorney at Law 
 Attorney ID No. 170124 

     P.O. Box 16406 
 St. Paul, MN  55116 
 (651) 699-4825 
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VERIFICATION.  I, Patti J. Sullivan, Movant, declare under penalty of perjury that the 
foregoing is true and correct according to the best of my knowledge, information and belief. 
  

Dated this 4th day of August, 2004. 
 /e/ Patti J. Sullivan  
 Patti J. Sullivan, Trustee   
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In Re: Wendt, Todd D., Chapter 7 
  Bky Case No. 04-33329 
  
 Debtor. 

ORDER 
  
 

At St. Paul, Minnesota, __________, 2004. 
 
The above matter came before the Court on the objection of the Chapter 7 Trustee to 

exemptions.  Appearances were as noted upon the record.  Based upon all the files, records and 

proceedings herein,  

 
IT IS HEREBY ORDERED: 

1. The 403b is property of the estate. 

2. That the Trustee’s objection is sustained and The Debtor’s claimed exemption in the 

403B through employer is hereby denied. 

 

 
 
   
 Gregory F. Kishel  
 Chief United States Bankruptcy Judge
 




